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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 9th day of Septenber, 1992

THOVAS C. Rl CHARDS,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Dockets SE-12648 and
SE- 12663
V.

SHEPARD M WEI NSTEI N,

Respondent .

N N N N N N N N N N N N N N N

OPI Nl ON AND ORDER

The respondent, representing hinself,' has appeal ed fromthe
oral initial decision Adm nistrative Law Judge Jerrell R Davis
rendered in this proceeding on July 22, 1992, at the concl usion

of an evidentiary hearing.” By that decision, the | aw judge

'Respondent is an attorney licensed in the State of Arizona.

’An excerpt fromthe hearing transcript containing the
initial decision is attached.
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affirmed two energency orders of the Adm nistrator, one that had
indefinitely suspended respondent's private pilot certificate for
an alleged violation of section 61.51(d)(1) of the Federal
Avi ation Regul ations (FAR, 14 CFR Part 61) and one that had
suspended, also indefinitely, the airworthiness certificate of
respondent's Piper Mdel PA-24-250 aircraft for his alleged
viol ation of FAR section 91.417(c), 14 CFR Part 91.° On appeal,
t he respondent raises various challenges to the initial decision,
but, for the nost part, he fails to explain why his objections
shoul d produce a different outcone.” In any event, for the
reasons di scussed bel ow, we have determ ned that the appeal,

whi ch seeks a declaration that the Adm nistrator's orders were

°FAR sections 61.51(d) (1) and 91.417(c) provide, in relevant
part, as foll ows:

"861.51 Pil ot Logbooks.
* * * * *
(d) Presentation of |ogbook. (1) A pilot nust present his
| ogbook (or other record required by this section) for inspection
upon reasonabl e request by the Adm nistrator, an authorized
representative of the National Transportation Safety Board, or
any State or local |aw enforcenent officer.

"891. 417 Mai ntenance records.
* * * * * *

(c) The owner or operator shall make all maintenance records

required to be kept by this section avail able for inspection by

the Adm nistrator...."

‘Section 821.48(b) of the Board's rules of practice, which
section 821.57(b) makes applicable to an energency proceeding,
provi des that:

Each appeal brief shall set forth in detail the
objections to the initial decision, and shall state
whet her such objections are related to alleged errors
in the |law judge's findings of fact and concl usi ons or
alleged errors in his order. It shall also state the
reasons for such objections and the relief requested.
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void ab initio, should be deni ed.

The June 17, 1992 energency orders of suspension are
predi cated on respondent’'s failure to make avail abl e or present
for inspection either his aircraft | ogbook or his airman | ogbook
in response to the Admnistrator's witten request to see them
The requests stemmed fromthe Adm nistrator's belief that
respondent, while operating his aircraft on Cctober 11, 1991, may
have made an unauthorized entry into the Phoenix Term nal Control
Area (TCA). The | ogbooks were sought to enable the Adm nistrator
to determ ne whether respondent's aircraft was airworthy on
Cctober 11 and whether the respondent was on that date in
conpliance with recent flight experience requirenents.

Al t hough the | aw judge found viol ations of both regul ati ons,
he nodified, with the Adm nistrator's concurrence, the order
suspendi ng respondent's aircraft's airworthiness certificate to
provide for the termnation of its suspension on July 22, 1992,
si nce respondent at the hearing conplied with the outstanding
request that he nake certain naintenance records for the aircraft
avai l abl e for inspection, and the records that he provided the
Adm nistrator's inspectors at that tine satisfied themthat the
aircraft had in fact been airworthy on Cctober 11, 1991. The |aw
judge did not order the term nation of the suspension of
respondent's pilot certificate, however, for even though
respondent presented his pilot | ogbook for inspection at the
heari ng, he bl ocked out the nanme and certificate nunber of his

instructor on several entries on the ground that that information



4
was confidential and protected by an attorney-client privilege.’
As a result, the inspectors could not at the hearing determ ne
whet her respondent was hinself current at the tine of the Cctober
flight under investigation.
Respondent mai ntai ns, anong other things, that the

Adm ni strator did not have a reasonable basis for requesting that
hi s | ogbooks be nade available for inspection.® Wiile we share
the |l aw judge's view that the Cctober flight under investigation
did provide adequate justification for the subsequent requests,
we do not agree that any justification was necessary.’

Respondent points to no precedent for the proposition that sone

reasonabl e justification nust be given before a | ogbook

*Respondent mai ntai ned that because the individual recorded
in several entries in his | ogbook was a client, he did not have
to disclose informati on about himeven though the individual was
respondent’'s flight instructor and had been giving himflight
instruction on October 11. Moreover, respondent asserted that
because he was receiving flight instruction, he could not be
considered to have been the pilot-in-command of that flight.

*Respondent contends that the |aw judge shoul d have
di sm ssed the Adm nistrator's orders because at one point in the
i nvestigation of the Cctober, 1991 incident the respondent had
been advised that the matter was closed. W fail to see the
rel evance of the Admnistrator's premature, and subsequently
resci nded, advice that the case would be pursued no further,
where the respondent has identified no prejudice in his ability
to defend hinmself in connection with the charges that resulted
fromthe reopened investigation.

'Respondent al so suggests, w thout explanation, that the |aw
j udge shoul d not have upheld the Adm nistrator's orders because a
letter of investigation he had received stated that he woul d not
be penalized for not responding to that letter. The suggestion
is frivolous. This action resulted fromrespondent's essentially
admtted failure to nmake | ogbooks avail able for inspection, not
fromhis decision not to avail hinmself of the opportunity to
expl ain why he believed no enforcenent proceedi ng concerning that
failure should be initiated.
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i nspection request need be honored, and the |aw judge' s apparent
agreenent with the respondent in this connection m stakenly
relies on cases involving re-exam nation requests, not inspection

requests. See, e.d9., Admnistrator v. Wang, NTSB Order EA-3264

(1991). In our judgnent, so long as the request itself is
reasonable, in the sense that conpliance presents no undue or

i nappropriate burden, the Admnistrator is not obligated to
explain or establish why he wants or should be permtted to see
t he | ogbooks or other records he is authorized to revi ew under
regul ations that inpose no restrictions related to his notives.

See Adm nistrator v. Chaffin, 5 NTSB 1341, 1343 (1986) ("[T]he

Board agrees with the Adm nistrator's argunent that an airnman,
upon reasonabl e request, does not have the liberty to decide
whet her to conply with the inspector's request to see his
personal | ogbook."). There is no showi ng here that the

Adm nistrator's witten request for production of the | ogbooks
within 10 days for inspection was unreasonabl e.

As noted, the suspension of respondent's pilot certificate
was left in effect because the inspection of his |ogbook, wth
certain entries covered, at the hearing did not resolve the issue
as to respondent's currency on the 11th of October, 1991. W
have carefully considered respondent's contention that he should
not be forced to disclose the nasked entries, but have concl uded
t hat respondent has not established that those entries can
properly be deenmed to be within the scope of a valid attorney-

client privilege. The placenment of the instructor's signature in
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respondent's | ogbook was obviously not the result of the
instructor's receipt of legal advice fromthe respondent; it was
an acknow edgenent of the provision of flight instruction to him
Moreover, a flight instructor could not have a legitimte

expectation that entries he nade in a student's | ogbook could be
protected frompublic disclosure, as he would certainly be aware
that those entries would not only be subject to inspection by the
FAA and other authorities (see section 61.51(d), supra, n. 3),
but also that they would be relied on by the FAA for purposes of
assessing the student's currency as well as his qualification for
additional ratings or certificates. |In these circunstances, we
find no nerit in the respondent's apparent view that he should be
relieved of his obligation as a certificate holder to present his
| ogbook for inspection without limtation sinply because his
instructor may have been, or may now be, a client of respondent's
in contexts that have not been identified.®

ACCORDI NGLY, IT I S ORDERED THAT:

1. The respondent's appeal is denied, and

2. The Admi nistrator's energency orders of suspension and
the initial decision are affirned.
VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HART and

HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

*To the extent respondent may have erroneously assured his
client that the entries would be confidential, he may well be
faced with difficult choices concerning how to proceed. This
possibility, however, raises no issue as to the | awful ness or
reasonabl eness of the inspection request.



